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complainant company's prior franchise was not invalid as releasing an indebt- 
edness or liability to the municipality; that the elimination of a competing 
company from the bidding is not repugnant to the constitutional provision 
against monopolies ; that the making of the sale is a public duty and, upon the 
refusal of the proper municipal authorities to act', mandamus will lie at the 
suit of a private individual. Louisville Home Telephone Company et at. v. 
City of Louisville et al. (1908), — Ky. — , 113 S. W. 855. 

As to the right of a private citizen to obtain mandamus to enforce a 
public right there is much conflict of authority, but it is generally conceded 
that when such citizen has a direct and special interest different from, or 
greater than, that of the public at large the writ will lie. Commissioner v. 
Smith, S Tex. 471 ; Nebraska ex rel. Snow v. Forney, 36 Neb. 537, 54 N. W. 
862. And when the proper public authorities refuse to apply for the writ a 
private citizen may then bring suit without showing such special interest. 
People ex rel. Ayres v. State Auditors et al., 42 Mich. 422, 4 N. W. 274; 
Moses et al. v. Kearney, 31 Ark. 261. When it is, within the power of a city 
council to grant to private persons or corporations the right to use the city 
streets, for any purpose, it is perfectly proper for it to create franchises and 
provide for their sale by some board or officer of the municipality. Hart v. 
Buckner et al., 54 Fed. 925 ; 5 C. C. A. 1. It was contended in the principal 
case that that part of the new franchise providing for the annulment of the 
complainant's former franchise, upon the purchase by the complainant of the 
new franchise, was in 1 violation of a constitutional provision forbidding the state 
or any municipality to release any debt or liability, owing to such munici- 
pality. The prevailing opinion, however, basing its decision largely on Cum- 
berland Telegraph and Telephone Co. v. City of Hickman, (1908), — Ky. — , 
in S. W. 311, held that the franchise relation was contractual and that as 
the city council had the power to make the contract they must also have the 
power to annul it with the consent of the other party, a position which, if 
carried to its logical conclusion, seems hardly tenable; and that, although the 
former franchise carried more compensation to the city, the benefits derived 
by the city from a public service company cannot be measured by the money 
compensation alone, and the city council is most competent to judge which 
of two franchises is the more beneficial to the city, and consequently entails 
the greatest obligation on the company. The latter view seems to be the 
sounder one upon which to base the holding. Meech et al. v. City of Buffalo, 
29 N. Y. 198. Where a franchise is required to be sold at public auction, 
there being but two probable bidders, the authorities would scarcely seem to 
permit the exclusion of one of these bidders. Finerxm, etc. v. Central Bithu- 
lithic Paving Co., etc., 116 Ky. 495, 76 S. W. 415; Fishbum et al. v. City of 
Chicago, 171 111. 338, 49 N. E. 532, 39 L. R. A. 482, 63 Am. St. Rep. 236. 

Partition — Infant's Right to Rescind Sale on Account of Inadequacy 
of Consideration.— Complainants filed a bill for partition. Commissioners 
were appointed. They fixed the value of the land at $11,070, and reported it 
not susceptible of an equitable division. By virtue of a decree of court the 
land was sold at public sale to the highest bidder for $7,800. The infant com- 
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plainant filed objections to the confirmation of the master's report of this 
sale. Held, that the report be confirmed. Stivers et al. v. Stivers et al. (1908), 
— 111. — 86 N. E. 209. 

Hand, J., in a dissenting opinion in which Vickers and Carter, JJ., con- 
curred said, "In the case of a sale of a minor's real estate, a sale may be set 
aside and a resale ordered * * * without security that the premises at 
a subsequent sale will bring more than at the sale sought to be set aside." 
This opinion is supported by the dicta in Frazer v. Zylicz, 29 La. Ann. 534; 
30 Cyc. p. 213 is as follows : "The fact that the defendant was an infant when 
partition was made, while it does not ipso facto entitle him to a new parti- 
tion inclines any court * * * to give him relief from any advantage taken 
of him in making such partition." Scott, J., in the majority opinion says : 
"Confirmation of the sale of a minor's realty will not be refused, however, 
upon the motion of those representing the minor, on the ground alone that 
the price was inadequate unless it is clearly made to appear to the chancellor 
that a resale will realize for the minor a sum substantially larger than that 
resulting from the sale attacked." The court treats the consideration as not 
grossly inadequate, there having been a fall in the value of real estate after 
the $11,070 valuation and before the sale for $7,800. The decision is in accord 
with Duncan et al. v. Dodd et al., 2 Paige (N. Y.) 09, and with the dicta in 
In Re Allen's Estate, ir Phila. 48. Pom. Eq. Jur., Vol. 6, p. 1204, is as fol- 
lows: "If they (infant co-owners) are brought before the court by appropri- 
ate proceedings and duly represented, * * * the decree of partition is 
binding on them." This decision is not unjust to the infant. He could have 
had the sale set aside by showing that a resale would have resulted in a sub- 
stantial increase in price; not having done this, the probabilities are that he 
was not sufficiently injured to justify the disturbance of a judicial sale. 

Public Officers — Resignation of Officers — Withdrawal of Resigna- 
tion. — A county sheriff sent in to the proper authorities his prospective resig- 
nation, which was accepted by them. But before the date arrived on which 
the resignation was to take effect, the sheriff withdrew his proposition to 
resign and this, without the consent of the accepting authority. Held, such 
withdrawal of his resignation was good and effectual. State ex rel. Ryan v. 
Murphy (1908), — Nev. — , 97 Pac. 391. 

There could be no questioning an officer's right to so withdraw his resig- 
nation providing it were done with the consent of the accepting authority. 
But where, as here, such consent is withheld, that right is doubtful, if it exists 
at all. Biddle v. Willard, 10 Ind. 62; State v. Boecker, 56 Mo. 17; Rogers v. 
Slonaker, 32 Kan. 191. It must be predicated as was done in the principal 
case upon the proposition that a resignation of a public office is complete 
without acceptance and acceptance does not affect it one way or the other. 
Upon this point there is great contrariety of opinion. But the weight of 
authority and of reason is probably with the view that a resignation is not 
complete until it is accepted by the proper authority. Edwards v. U. S„ 103 
U. S. 471 ; Rex: v. Bower, 4 T. R. 778; Rex. v. Jones, 2 Stra. 1146; Van Ors- 
dall v. Hazard. 3 Hill. 243: State v. Ferguson, 31 N. J. L. 107; State v. Clay- 



